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THE CONSTITUTIONALITY OF “BLUE SKY” 
LAWS SO FAR AS THE COMMERCE 
CLAUSE IS CONCERNED. 


This Journal had a note in 79 Cent. L. 
J. 387, on the case of Compton Co. v. 
Allen, 216 Fed. 537, in which the “Blue 
Sky Law” of lowa was by one circuit 
judge and two district judges declared 
in a per curiam opinion unconstitutional. 
and we remarked upon the prophesy in 
this opinion to the effect that the Su- 
preme Court would when the question of 
such securities as bills of exchange and 
insurance contracts overrule Nathan v. 
Louisiana, 8 How. 73, and Paul v. Vir- 
ginia, 8 Wall. 168, came before it. On 
this prophesy they declared the Iowa 
Blue Sky Law unconstitutional. The 
perversity of the Supreme Court in ad- 
hering to these two cases may be learned 
from the recent case of N. Y. Life Ins. 
Co. v. Deer Lodge County, 231 U. S. 495. 
which case was cited in another 
curiam opinion in Alabama & N. O. 
Transp. Co. v. Doyle, 210 Fed. 173, hold- 


ing Michigan Blue Sky Law unconsti-_ 


tutional. We.have seen no ruling since 
the Nathan case in regard to bills of ex- 
change being articles in interstate com- 
merce but it is referred to approvingly in 
231 U.S. 495, supra. 


Now comes another Federal Court 
opinion holding West Virginia Blue Sky 
Law unconstitutional under the com- 
merce clause. Bracey v. Darst, 218 Fed. 
482. The opinion is written by Dayton, 
D. J., concurred in by Pritchard, C. J., 
and dissented from by Woods, C. J. It 
contents itself with saying that: “We 
do not think it can be longer questioned 
that stocks, bonds, debentures and other 
securities are subject-matter of interstate 
commerce.” For this it cites a number 


per’ 





of Supreme Court cases and the two 
Federal Court cases above mentioned 
but discusses none of them. But the dis- 
senting opinion says the statute “relates 
to commercial transactions within the 
state. * * * It is not therefore a regula- 
tion of interstate commerce within the 
exclusive power of Congress.” It cites 
the Minnesota Rate Case, 230 U. S. 352, 
and Brimmer v. Rebman, 130 U. S. 78. 

The Supreme Court, however, in its de- 
cision in 231 U. S. supra, dissented from 
by Mr. Justice Hughes and Mr. Justice 
Van Devanter, without opinion, consid- 
ers several of the cases cited by the ma- 
jority, especially the Lottery Cases, 188 
U. S. 321, and International Text Book 
Case v. Pigg, 217 U. S. 91. It stretches 
the bounds of imagination to discover 
how these cases may refer to “stocks, 
bonds, debentures and other securities.” 

In this case, also, we find the court cit- 
ing Nathan v. Howard approvingly and 
saying that a broker in foreign bills of 
exchange “is not engaged in ,commerce, 
but in supplying an instrument of com- 
merce. He is less connected with it than 
the ship-builder, without whose labor 
foreign commerce could not be carried 
on.” ‘This reasoning was applied to in- 
surance contracts, which were said to be 
the “subjects of sale, may be used for 
collateral security and other commer- 
cial purposes.” 

The court said: “This may be, but 
this use is after their creation, a use by 
the insured, not by the insurer. * * * 
This argument was anticipated in Paul 
v. Virginia, citing Nathan v. Louisiana, 
where as we have seen, a tax on money 
and exchange brokers who dealt in the 
purchase and sale of foreign bills of 
exchange was sustained as not conflict- 
ing with the constitutional power of 
commerce to regulate commerce among 
the states or with foreign nations.” 

In what respect does a debenture dif- 
fer from a foreign bill of exchange? It 
comes to a holder just as an insurance 
policy does, after its creation. And in 
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what essential regard does a share of 
stock differ from these? For taxing 
purposes only it may be regarded sepa- 
rately from the property which makes 
it valuable. But after all, and essen- 
tially, it represents a liability of a corpo- 
ration like a debenture does, and the evi- 
dence thereof—the certificate therefor— 
is negotiable like a debenture or other 
security negotiable in form. It is certain 
that a transferable policy of insurance or 
a transferable bill of exchange is as tan- 
gible a thing as a debenture or a share 
of stock, and yet they are, not commerce, 
but instruments of commerce, not pro- 
tected by the commerce clause. 


May you say an obligation by a cor- 
poration to issue to one a share of stock 
comes under the commerce clause? Sure- 
ly not. Yet if the share is issued, fe- 
peatedly it has been held, that the cer- 
tificate is not property but merely the 
evidence of property. Evidence of prop- 
erty is no more property, than an instru- 
ment of commerce is itself commerce. 
Nathan v. Louisiana, supra. 


It is hard to see, that these cases, 
scant as they are in citing and discuss- 
ing any cases distinguishing or modify- 
ing the broad declarations in Nathan v. 
Louisiana and in all the insurance cases 
from Paul v. Virginia, down to 231 U. 
S., supra, gave to the maxim they in- 
voke of presumption of constitutionality 
of a state statute, the consideration it 
deserved. Possibly they may be affirmed 
but not upon any reasoning they submit. 

Surely if what they treat of are but 
instruments of commerce and not com- 
merce itself, they lie in the domain of 
contractual rights subject to the police 
power of the state fully as much as the 
bank guaranty law of Oklahoma. The 
Lottery case and the ‘Text Book case 
were said to involve “the transportation 
of propertv and were not mere personal 
contracts,” like insurance policies and 
foreign bills of exchange. 231 U. S. 
supra. 





NOTES OF IMPORTANT DECISIONS 





WITNESS—WAIVER OF PRIVILEGE AS 


TO CONFIDENTIAL COMMUNICATIONS.— 


The United States Supreme Court, two justices 
dissenting, construes with great strictness an 
Arizona statute reading as follows: “A physi- 
cian or surgeon cannot be examined, without 
the consent of the patient, as to any communi- 
cation made by his patient with reference to 
any physical or supposed physical disease, or 
any knowledge obtained by personal examina- 
tion of such patient: Provided, that if a per- 
son offer himself as a witness and voluntarily 
testify with reference to such communications, 
that is to be deemed a consent to the examina- 
tion of such physician.” Arizona & N. M. R. 
Co. v. Clark, 35 Sup. Ct. 210. 

In this case the plaintiff testified in regard 
to his injuries and called as a witness a nurse 
in attendance on him, who also testified as to 
the condition of an injured eye. It was con- 
tended that this amounted to a waiver in re 
gard to examination of his physician as to 
facts learned by him in a physical examina- 
tion. This claim was overruled by the trial 
court and its view is affirmed by Supreme 
Court. 

Mr. Justice Pitney said in effect there was 
only a waiver as to any “communication” made 
by the patient to the physician, but the door 
was not opened for the latter to testify in re- 
gard to all he could ascertain by a physical ex- 
amination. It was said: “The chief policy of the 
statute is to encourage full and frank disclos- 
ures to the medical adviser by relieving the 
patient from the fear of embarrassing .conse- 
quences.” 

We fail to see any reason for dwelling thus 
literally upon the statute. The patient makes 
a communication in regard to his condition for 
the purpose of having the physician treat him 
and the physician is there to ascertain what 
basis of fact there is for his communication, 
and he makes a physica] examination. If he 
finds the patient’s communication not resting 
on fact he ought to be allowed to testify in 
regard thereto. But if he states the fact of 
his condition to the jury and it is drawn out 
on cross-examination that he told a physician 
about it, this ought not to open the door for 
the latter’s testimony to contradict the com- 
munication. It ought not to be deemed a volun- 
tary statement by the patient when it is drawn 
out in this way. There is nothing voluntary 
about it and to call it thus is in effect to wipe 
out a patient’s free exercise of his privilege. We 
can imagine that in one jurisdiction such ques- 
tions might be ruled outside of the rules of 
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cross-examination, and in another inside of 
them. But if a patient voluntarily states that 
he told his physician certain things, this would 
open the door for testimony by a physician to 
rebut its truth, whether by stating that he 
did not do this or that he did not speak the 
truth when he did. While he cannot use the 
physician to bolster up his statements, con- 
trariwise his opponent may not force him to 
testify as to this for the purpose of rebutting 
them. The rule ought to be that in injury of 
this kind cross-examination ought to entail 
on the inquirer the penalty of being bound by 
the answer obtained. See 77 Cent. L. J. 264. 





INDICTMENT—AVERMENT IN LARCENY 
THAT OWNER OF PROPERTY WAS UN- 
KNOWN.—The Supreme Court of New Mexico 
holds that where no objection for variance was 
raised in the trial court because the proof 
failed to show, as alleged in an indictment 
for larceny, that the owner of alleged stolen 
property was unknown, it will not be consid- 
ered in appellate court, this ruling being made 
on rehearing, on motion by the state. State 
v. Klassner, 145 Pac. 679. 

This ruling, whether on the basis of vari- 
ance or lack of proof seems correct on the 
theory of substantial justice having been done, 
but we wish to call attention to what the court 
says is the burden on the prosecution under 
such an indictment. 

It says: “The true rule is: Where the name 
of the owner of an alleged stolen animal is 
alleged in the indictment to be unknown, it 
is not incumbent on the state to prove in the 
first instance that such fact was unknown to 
the grand jury; but it must show that such 
name is unknown or prove such a state of 
facts or circumstances as render the alleged 
unknown fact uncertain, in which event such 
fact is presumed to have been unknown to 
the grand jury; but if there is evidence tend- 
ing to show that the grand jury did know, or 
could by the exercise of reasonable diligence 
have known or ascertained the name of the 
true owner, or that it was negligent or per- 
verse in not alleging what was at its com- 
mand to know, then the burden was upon the 
state to show that the grand jury did not know 
such alleged unknown name.” 

All of this, we think, wholly beside the mark. 
The only reason for alleging ownership is that 
it is necessary to aver ownership in another 
as part and parcel of intent to commit a theft, 
and that cannot be done unless the indictment 
describes the property in some exclusive way so 
a conviction or acquittal thereunder will bar 
any subsequent prosecution for the same lar- 
ceny. If the proof in a case, therefore, shows 





that a verdict in a case successfully may be 
interposed to any further prosecution, the in- 
tent of the averment of: ownership or its ab- 
sence is met. The very fact that the aver- 
ment of ownership is sometimes excused 
shows this is but as aider in description or 
identification of property and nothing more. 





RELEASE—WRITING SHOWING COVE- 
NANT NOT TO SUE.—The Supreme Court of 
Errors of Connecticut discusses very interest- 
ingly the question whether a certain writing 
operated as satisfaction or as merely a cove- 
nant not to sue one of several joint tortfeasors. 
Dwy v. Connecticut Co., 92 Atl. 883. 

One of the instruments considered in this 
case expressly reserved the right of releasor 
to sue “any other party or parties” and the 
other said “I make no claim against any em- 
ployer or hereby reserving my right to sue any 
other party or parties.” Both instruments were 
under seal. 

It is shown that many courts go upon the 
theory that “‘the main purpose of the releasor 
is the release, and that anything destructive 
of that purpose, is so repugnant to the main 
provision, that it must be disregarded.” And 
there are cases which repudiate this doctrine. 

Speaking of the latter class of cases, it is 
said: “They have adopted as the true rule of 
construction the reasonable one that the entire 
writing should be examined to discover the 
intent and meaning of the parties, and have 


“held that when that intent has been discov- 


ered effect would be given to it.” 


These two instruments referred to the same 
transaction, and both were ruled expressly to 
reserve the right to sue and it need not to have 
been in strict technical language. * 


There was a concurring opinion as to the re- 
sult, but a dissent to the reasoning whereby 
this result was reached. This opinion says: 
“I am unable to reach this desirable end by 
construing the language ‘I hereby release and 
discharge Ley & Co. from all claim for dam- 
age’ to be a covenant not to sue Ley & Co., and 
not a rélease of Ley & Co.” ° 

The writer of the opinion thinks that old 
ruling that a formal covenant not to sue was 
necessary, because “this rule of law was estab- 
lished by the courts because it then seemed 
to bring about what should be done according 
to the then established judgment of society. 
This judgment of society or custom was incor- 
porated in a precedent, which thus became 
law.” Now he thinks “Time has proved that 
the rule we are considering is wrong in prin- 
ciple and in operation promotes injustice.” 








178 





CENTRAL LAW JOURNAL No. 10 








While we believe in adh: ring to precedents, 
yet where these are not of the kind that re- 
liance upon them affects property rights they 
are subject to modification in another age. 
Tortfeasors are not supposed to rely on prop- 
erty rights in the commission of torts. These 
are not acts supposed to be performed in re- 
liance upon personal or property rights, but 
rather in defiance of such rights. Therefore 
we agree with the dissentient that there is no 
need for us to look to nicety of old forms, 
especially when the effect of what is res inter 
alios acta is being interpreted. 








PROMISES OR PLEDGES OF A CAN- 
DIDATE FOR OFFICE AND HIS 
ELIGIBILITY; QUALIFICATIONS 
OF THE VOTER, PRIMARY ELEC- 
TIONS; AND THE JURISDICTION 
OF THE COURTS WITH REFER- 
ENCE THERETO. 





This multiple subject is suggested by the 
opinion in the case of O’Reilly v. Mitchell, 
in which it is held that an ante-election 
promise of the candidate does not give the 
voter a right to restrain the successful can- 
didate, as an officer, from violating his 
promises when a candidate. Omitting the 
statement of facts, the following is the opin- 
ion. (Italics by the writer). 


“The novel theory is presented in behalf 
of the plaintiff that the defendant’s ante- 
election promises constituted a contract be- 
tween him and the voters of the municipality 
not to encourage during his term of office as 
mayor the passage of any state law looking 
to the amendment of the Civil Service Act, 
and that this breach of the contract entitles 
the plaintiff to an injunction enjoining the 
defendant during his term of office as may- 
or of the city of New York from advocat- 
ing the repeal or change in the laws and 
charter provisions with respect to the Civil 
Service Law in force at the time when he 
was elected. The authorities cited by the 
learned counsel for the plaintiff do not in the 
remotest degree tend to establish the re- 


(1) 148 N. Y¥. Supp. 88. 








markable proposition that a contract may be 
predicated upon ante-election promises, en- 
titling a voter to restrain the promisor from 
violating such promises. If the defendant 
may be restrained from advocating a meas- 
ure which violates an ante-election promise 
he might also be made subject to a manda- 
tory injunction compelling him to affirma- 
tively live up to such promise. The student 
of politico-legal science may discover a fer- 
tile field for research and thought in the 
study of the interesting question as to 
whether any legal method may be devised 
for compelling public officials to live up to 
the platforms of principles upon which they 
were elected.” 


It is not intended herein to discuss gener- 
ally the substantive law or the procedure of 
contested elections, or the general qualifica- 
tions of voters, but simply to cite or review 
some of the decisions of the courts which 
present peculiar phases relative to the sub- 
ject. 


Eligibility to Office—It is the general 
rule that a person who is not a qualified 
elector is not eligible to an elective office, 
and in many instances not eligible to an ap- 
pointive office. Thus, in State ex rel Gray 
v. Hodges? it was held that a woman is not 
eligible to the office of notary public, since 
she did not have the right at common law, 
and it has not been given by the constitu- 
tion. 


Probably most of the states have consti- 
tutional or statutory provisions that make 
a candidate for public office ineligible if he 
has procured, or has been particeps crim- 
inis in procuring, his election by fraud, brib- 
ery or other willful and corrupt violation 
of the election laws. Some of the states 
make conviction of such offense literally the 
disqualification to hold the office sought. 
Thus, the constitution of Arkansas of 1874* 
provides : “Any person who shall be con- 
victed of fraud, bribery or other willful and 
corrupt violation of any election law of this 
state shall be adjudged guilty of a felony, 


(2) 107 Ark. 272. 
(3) Art. 3, sec. 6. 
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and disqualified from holding any office of 
trust or profit in this state.” Under similar 
constitutional or statutory provisions, the 
candidate for office has been held ineligible 
where he made certain promises to effect 
that he would serve the public for less com- 
pensation than that provided by law, if he 
should be elected. Thus, in the case of 
State ex rel v. Collier* it was held: “A 
public offer by a candidate for public office 
to the electors, to perform the duties of the 
office for less than the legal salary or fees, 
invalidates his election.” 


In this case, it seems that a candidate for 
the office of Probate Judge offered to take 
for his own use less than the salary and fees 
allowed by law and the appellate court held 
this offer to be a species of bribery, dis- 
qualifying the candidate. Mr. Chief Jus- 
tice Sherwood, speaking for the Court after 
citing cases, says: “For if bribery in its 
larger sense, in its application to election 
cases, is the promise by the candidate to 
donate, if elected, a sum of money or other 
valuable thing to a third party, the promise 
in the case at bar ought to be held as falling 
within the same category, since though the 
suitors who may have to appear before the 
candidate when judge of Probate, cannot in 
the nature of things be designated, yet the 
corrupting tendencies of the offer remain 
the same; remain to swerve the voter from 
his duty as a citizen; to blind his percep- 
tions as to the sole question he should con- 
sider, the qualifications of the candidate, 
and to fix them upon considerations alto- 
gether foreign to the proper exercise of 
the highest right known to freemen, the 
right of suffrage ; a right upon whose abso- 
lutely free and untrammelled exercise de- 
pends the perpetuity of our republican in- 
stitutions, The transaction of which the 
state in the present instance complains may 
have been entered into with laudable mo- 
tives, but it is, as we think has been success- 
fully shown, decidedly demoralizing in its 
tendencies, and utterly subversive of the 
Plainest dictates of public policy.” 


(4) 72 Mo. 13, 37 Am. Rep. 417. 





In the case of Carrothers v. Russell,® the 
head note states: “An offer made by a can- 
didate for a public office for the purpose of 
gaining votes, that if elected he will pay 
into the public treasury all the fees of the 
office above a certain sum, invalidates his 
election and disqualifies for the office.” 

Mr. Chief Justice Adams, speaking for 
the court, said: “The question presented 
is as to whether a promise by a candidate 
for a county office to pay into the public 
treasury, if elected, a part of his compensa- 
tion, where such promise is made to elect- 
ors with the intent to induce them to vote 
for him, should be held to disqualify him to 
hold the office. 

‘The Code, No. 692, provides that an 
election to a county office may be contested, 
“when the incumbent has given or offered 
to any elector any bribe or reward in money, 
property, or thing of value for the purpose 
of procuring his election.’ ” 

The Chief Justice, citing many authori- 
ties, said in the opinion: “If an offer like 
the one in question, when acted upon by a 
voter, becomes to him a bribe, it is, when 
not acted upon, the offer of a bribe, and 
under our statutes the offering of a bribe by 
a candidate disqualifies him for the office. 
In our opinion the offer made by the incum- 
bent was the offer of a bribe, and that by 
such offer he became disqualified for the 
office.” 

There are other cases in which it has been 
held that campaign or pre-election promises 
did not absolutely disqualify the candidate 
for holding office but such matters should 
be taken into consideration in election con- 
tests or actions by quo warranto in deter- 
mining whether such promises influenced a 
sufficient number of voters to render the re- 
turns doubtful, or as to excluding votes 
shown to have been cast under the influence 
of such promises. Some of the cases are 
cited under the following subdivision of the 
subject: 

Qualifications of the Voter—Suffrage is 
not a natural right, but a political privilege 


(5) 53 Io. 346, 36 Am. Rep. 222. 
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and is held only by those to whom it is 
granted, and qualifications of voters pre- 
scribed by the constitution, the legislature 
cannot conflict therewith.® 


In the Newell case supra, where a can- 
didate for a county office announced in a 
circular to the voters and taxpayers that he 
was willing to discharge the duties of the 
office for a less salary than that established 
by law, it was held that such offer was ille- 
gal, and that votes influenced by it should 
be rejected. 


It seems that the relator in his candi- 
dacy announced in his circulars that if elect- 
ed he would serve for less than the salary 
fixed by law and would also bear individual- 
ly certain office expenses and furnish equip- 
ment which the law provided should be at 
the public expense. The court speaking 
through Mr. Justice Lyon, said, among oth- 
er things: “Had the relator offered the 
same or any other sum of money, or any 
property, to individual electors of the coun- 
ty for their votes, all votes which he ob- 
tained thereby would be rejected by any 
court called upon to determine his right to 
the office; and although the election might 
not be declared void because of such offer, 
yet if the number of votes so rejected were 
sufficient to change the result of the election 
judgment would go against the relator. 


The case we have supposed involves the 
crime of bribery, but that term has a more 
extensive signification. It may properly be 
employed to define acts not punishable as 
crimes, but which involve moral turpitude 
or are against public policy. In this case 
the answer does not contain allegations of 


(6) Gougar v. Timberlake, 148 Ind. 38, 42 Am. 
St. Rep. 487; Kansas City v. Whipple, 136 Mo. 
475, 58 Am. St. Rep. 657; State v. Findlay, 20 
Nevada 198, 19 Am. St. Rep. 346; Attorney Gen- 
eral v. Common Council Detroit, 78 Mich. 5465, 
18 Am. St. Rep. 458; Spencer v. Board of Reg- 
istration, D. C., 29 Am. Rep. 582; Blair v. Ridge- 
ly, 41 Mo. 63, 97 Am. Dec. 248; State ex rel v. 
Purdy, 36 Wis. 213, 17 Am. Rep. 485; Coggeshall 
v. City of Des Moines, 138 Iowa 730, 128 Am. St. 
Rep. 221; State v. Church, 5 Ore. 375, 20 Am. Rep. 
746; Morris v. Colorado Midland R. R. Co., 48 
Colo. 147, 139 Am. St. Rep. 268; Whittaker v. 
Watson, 68 Ark. 555; Walls v. Brundidge, 109 
Ark. 250. 





fact showing that the relator or any of the 
voters of the county had been guilty of the 
criminal offense of bribery, and the ques- 
tion is, whether any acts short of that will 
justify the rejection of votes cast for the 
relator.” The court, after citing cases, fur- 
ther says: “The doctrine which we think is 
established by the foregoing authorities, and 
which we believe to be sound in principle, 
is, that a vote given for a candidate for a 
public office in consideration of his prom- 
ise, in case he shall be elected, to donate a 
sum of money or other valuable thing to a 
third party, whether such party be an indi- 
vidual, a county, or any other corporation 
is void. The power to reject such vote is 
not vested in the election canvassers, but is 
vested in the court which is called upon to 
determine judicially the result of the elec- 
tion.” F 

“Promises made to the people by candi- 
dates for public office, that, if elected, they 
will practice a rigid economy in the expen- 
ditures of their several departments, are un- 
objectionable; and if the successful candi- 
date fulfills his pledges in that behalf, he is 
entitled to commendation. In such case, the 
candidate only promises to perform a legal 
and moral duty. For example, should a 
candidate for governor promise that, if 
elected, he would discharge all persons em- 
ployed by the state whose services are not 
needed, or that he would prevent all un- 
necessary expenditures of public funds, so 
far as he may have power to do so, this is 
only a promise that, if elected, he will in 
those respects faithfully perform the duties 
of his office. In other words, it is a prom- 
ise that he will not violate his official oath. 
But should such candidate propose to the 
voters and taxpayers of the state that if 
they will elect him to the office of governor 
he will serve the state therein gratuitously 
or for one-half of the salary allowed by the 
constitution, and pay the rent of an exe- 
cutive office and the expense of fuel, sta- 
tionery and other incidentals pertaining 
thereto, out of his own pocket, his proposi- 
tion has an entirely different aspect. In the 
one case the candidate promises that if he 
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is elected he will regard his official oath and 
and faithfully and honestly discharge his 
official duty ; while in the other case he pro- 
poses to buy the office with promises to pay 
therefor in personal services Or money, or 
both. The one tends to economy and true 
reform, but the tendency of the other is to 
introduce into elections a most mischievous 
element, very nearly allied to bribery; an 
element which never has been tolerated 
(and never can be with safety) by any free 
government.” 


In State v. Church, supra, while the Ore- 
gon court held the complaint bad for not 
showing that voters influenced by the offer 
of the candidate to pay part of his salary 
into the county treasury were taxpayers or 
would otherwise be benefited by the per- 
formance of the promise; yet, the court 
fully indorsed the opigion of the Wisconsin 
court, and speaking through Mr. Chief Jus- 
tice Bonham quoted approvingly and exten- 
sively therefrom. 


In the case of Whittaker v. Watson, supra 
there was a contest as to who was the duly 
elected mayor of Newport. The relator and 
contestant alleged, and introduced evidence 
tending to prove that a large number of 
votes were cast for the incumbent and con- 
testee, which were illegal because such vot- 
ers had not paid their poll taxes themselves 
but that their poll taxes had been paid by 
other persons. The constitution required, 
among other electoral qualifications, that 
the voter should exhibit (to the election 
judges) a poll tax receipt or other. evidence 
that he had paid his poll tax at the time of 
collecting taxes next preceding such elec- 
tion. The trial court found that a large 
number of voters had not paid the poll tax, 
but that, although receipts for the same had 
been presented to the election judges, the 
tax was paid by other persons, without the 
voter having promised to repay or having 
assumed any personal obligation as to his 
poll tax; and, after deducting such illegal 
votes, that not enough legal voters remained 
upon the prima facie returns to entitle the 
incumbent and contestee to the office but that 





the relator and contestant had such number 
entitling him to the office, and rendered 
judgment accordingly. The Arkansas Su- 
preme Court, through Mr. Justice Battle, as 
to this phase of the case, said: The object 
of the requirement of the receipt or other 
evidence of the payment of the poll tax is 
to make the payment of the tax by the elec- 
tor a condition upon which he shall be al- 
lowed to vote, and to prohibit him from vot- 
ing until he does so. We conceive the ob- 
ject and intent of this provision of the con- 
stitution to be not only to induce the citi- 
zen to whom the right of suffrage is grant- 
ed to contribute to the support of the com- 
mon schools, for which the tax is levied, 
but to exclude from voting the citizen who 
does not take an interest in the welfare of 
his country or value his vote sufficiently to 
pay a poll tax. He, however, need not pay 
the tax in person, but may in good faith 
authorize another to pay it for him, or, if 
another has done so without having been 
previously authorized, he may adopt or rati- 
fy the act, but he must do so with a bona 
fide intent and promise to reimburse him. 
In this way only can the voter be secured in 
the free and untrammelled exercise of his 
right of suffrage. The acceptance of the 
payment of a poll tax as a gift tends to in- 
duce him to so vote as to please the parti- 
san, candidate or other person, who paid the 
same for him. This is contrary to the spirit 
of the requirements of the constitution. This 
court further quoted approvingly from the 
Pennsylvania court’ as follows: “The plain 
intent of the law is to secure the purity of 
the ballot and the freedom of the voter in 
his right of suffrage. The voter is sup- 
posed to have either a defined political faith 
to which he adheres, or the candidate is pos- 
sessed of qualifications which the voter ad- 
mires, and if permitted to have freedom in 
his choice, he will cast his ballot either in 
support of the principles of his political 
faith, or for the candidate or candidates 
whose qualifications for office he recognizes 


(7) Contested Election of Harry White, 4 
Pa. Dist. Rep. 366. 
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as superior. Now, anything, either in pay- 
ment of taxes for him or in any other way, 
which will induce the voter to cast his bal- 
lot contrary to his will, and his choice un- 
changed, is but a species of bribery, and 
cannot be tolerated by the law.” 


Irom the foregoing citations, as to final 
elections to public office, it appears: 


1st. That the right to vote is not a nat- 
ural right but a political privilege conferred 
by constitutions or statutes, and subject to 
constitutional and statutory conditions and 
limitations. 


2nd. That in some jurisdictions, certain 
campaign or pre-election promises are a spe- 
cies of bribery, contrary to public policy and 
absolutely disqualify the candidate, if any 
number of electors, (no matter how few) 
have been influenced thereby, e. g., as in 
Missouri, being illustrated by the Collier 
case, supra; and in Iowa, being illustrated 
by the Carrothers-Russell case, supra. 


3rd. That in other jurisdictions, while 
such illegal campaign or pre-election prom- 
ises are nearly allied to bribery, they do not 
absolutely disqualify the candidate, but in 
election contests the court will exclude the 
votes of all electors influenced thereby, e. 
g., as in Wisconsin, being illustrated by the 
Newell-Purdy case, supra; as in Oregon, 
being illustrated by the State Church case, 
supra; and as in Arkansas, being partially 
illustrated by the Whittaker-Watson case, 
supra, In the last mentioned case the ques- 
tion was not raised as to purported Amend- 
ment No. 2, known as “the poll tax amend- 
ment” having been legally adopted but such 
was assumed ; later it was held by the Fed- 
eral Court for the Eastern District of Ark- 
ansas, that it was not legally adopted. Sub- 
stantially the same amendment was resub- 
mitted to the voters and there seems to be 
no doubt as to it having been legally adopt- 
ed. It is fair to presume that the Supreme 
Court would again hold as in the Watson- 
Whittaker case. 


4th. . From the very nature of the mat- 
ters above mentioned election judges or 





canvassing boards have no power to inquire 
thereof, but the jurisdiction is in the courts, 
as expressly declared in the Newell-Purdy 
case. 


Primary Elections and Jurisdiction of the 
Courts Relating Thereto—As has been said 
by some of the courts, the law of primary 
elections is of recent origin. Every quali- 
fied elector has the legal right to vote for 
the candidate of his choice at the general 
and final election, regardless of party affilia- 
tions. However, as principles of govern- 
mental administration and policies devel- 
oped, citizens have associated themselves, 
and divided themselves, into political par- 
ties, and the electors of such respective par- 
ties have undertaken to choose as their 
nominee and standard-bearer a candidate 
for the office to be voted for at the general 
and final election. With this development 
of parties there has naturally grown much 
strife and contention between candidates 
and factions within the same party, for the 
regulation and determination of which the 
parties themselves have made their own 
rules and regulations, later followed by di- 
verse constitutional and statutory provisions 
made in the various states. For illustration 
of the general principles of valid legislation 
as to primary elections, I will refer to the 
appellate courts of only two states, New 
York State and Arkansas. In the well con- 
sidered opinions of the cases below cited, 
(well considered because there are opinions 
of the various judges either concurring in 
part with or dissenting from, the opinion of 
the judge speaking for the court), the lead- 
ing cases from most of the jurisdictions are 
cited and discussed. 


In Matter of Callahan* the court held: 
“A statute forbidding a committee of a poli- 
tical party, authorized to make nominations, 
to nominate for an office on the party ticket 
a person who is the candidate of another 
party for the same office is unconstitution- 
al.” Mr. Chief Justice Cullen, speaking for 
the court, said: “Legislation to be valid, 


(8) 200 N. Y. 59, 140 Am. St. R. 626. 
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must not only not deprive the elector of his 
right to vote for whom he will, but for what 
candidate he will, and it must not discrimin- 
ate in favor of one set of candidates against 
another set. Would a statute which au- 
thorized a committee to nominate as its own 
candidate a candidate of either of the two 
great political parties, but not a candidate 
of one of the smaller parties, or authorized 
it to name a black-haired man, but not a 
red-haired man, be valid? Yet, if the ar- 
gument by which it is sought to sustain the 
legislation before us is sound, it would 
equally support such legislation. It could 
be said that no right was impaired because 
conventions were at liberty to nominate red- 
haired men, though committees were not.” 


The Arkansas Legislature of 1905 at- 
tempted to make the chancery court, (or the 
chancellor at chambers) a tribunal to hear 
and determine primary election contests. In 
Hester v. Bourland® the Supreme Court 
held the act unconstitutional and that the 
provision of the constitution, “the General 
Assembly shall provide by law the mode of 
contesting elections in cases not specifically 
provided for in this constitution,” refers to 
elections for office, and not to elections for 
party nominations. 


In Walls v. Brundidge,’® quoting from 
the head notes, (all the judges concurring 
as to the result but differing in opinion as 
to the grounds therefor), Mr. Justice Kirby. 
speaking for the court, it was held: “Since 
a political organization is an unincorporated 
voluntary association, involving no rights of 
property or personal liberty, a court of 
equity has no jurisdiction to interfere by in- 
junction to control its actions, or those of its 
officers. The Democratic party, as well as 
the legislature of the state, having provided 
a tribunal for hearing the contests of the 
primary elections of the party, the decision 
of such tribunal is final and cannot be re- 
viewed by the courts.” 

It follows from the cases cited that the 
legislature may, within constitutional limi- 


(9) 80 Ark. 1465. 
(10) 109 Ark. 250. 





tations, regulate primary elections ; but there 
is a diversity of opinion as to how far legis- 
lation may go in creating a tribunal to hear 
and determine contests outside and beyond 
the councils of the party and in regulating 
the procedure therein. 
Siras D, CAMPBELL. 
Newport, Arkansas. 








HUSBAND AND WIFE—CONTRACTS 
BETWEEN. 





McKIE v. McKIE. 





Supreme Court of Arkansas. Dec. 21, 1914. 





172 S. W. 891. 





Plaintiff before her marriage to defendant bor- 
rowed money from him on her real estate, and 
gave him a mortgage securing her note. ‘Const, 
art 9, § 7, provides that the property of a married 
woman, so long as she may choose, remains her 
separate estate. Kirby’s Dig. § 5214, provides 
that a married woman may transfer her sepa- 
rate property, carry on any trade or business, 
and sue or be sued in the courts of the state. 
Held, that such provisions destroyed the unity of 
the persons in marriage relation, so as to abro- 
gate the common-law rule that the intermar- 
riage of two parties to a contract extinguishes 
the obligation, and that the mortgage obliga- 
tion was not extinguished. 





McCULLOCH, C. J. (1) Appellant and ap- 
pellee were at the time of the commencement 
of this suit, and are now, husband and wife, 
but at the time of the execution of the note 
and mortgage involved in this case they were 
not married. They resided in the city of Hot 
Springs, in this state, and appellee being the 
owner of certain real estate situated there, 
borrowed a sum of money from appellant, and 
executed to him her promissory note and a 
mortgage on the real estate to secure the pay- 
ment of the same. Subsequently she and ap- 
pellant intermarried, and the question raised 
in this case is whether or not the marriage 
extinguished the debt. Appellee instituted the 
action against appellant to cancel the mort- 
gage, on the ground that it had been extin- 
guished by the intermarriage of the parties, and 
appellant filed a cross-complaint to foreclose 
the mortgage. 

The rule at common law was that the inter- 
marriage of the two parties to a contract ex- 
tinguished the obligation. The question, how- 
ever, for decision in this case is whether the 
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modern statutes governing the marriage rela- 
tion and property rights thereunder, particu- 
larly the provision of the Constitution of this 
state (section 7, art. 9) to the effect that the 
property of a married woman “shall, so long 
as she may choose, be and remain her separate 
estate and property,” and the statute which 
provides that a married woman may transfer 
her separate property, carry on any trade or 
business, and sue or be sued in the courts of 
the state (Kirby’s Digest, § 5214), operate as 
a modification of the common-law rule so as 
not to extinguish the obligation of a contract 
between the parties executed prior to the mar- 
riage. Statutes of this character exist well- 
nigh universally in the American states, but 
the courts are not altogether in accord as to 
the effect thereof. In England there has been 
a great modification in the strict rules of the 
common law with respect to the property rights 
of married women, and the trend of the deci- 
sions there is to give a broad interpretation to 
those statutes in relaxation of those common- 
law rules. 


In Lord Halsbury’s work on the Laws of 
England (vol. 16, p. 433), in commenting on the 
case of Fitzgerald v. Fitzgerald, L. R. 2 P. C. 
83, where the English court decided that a 
husband’s antenuptial contract to pay an an- 
nuity was not extinguished by the intermar- 
riage of the parties, but was only suspended, 
the following statement is found: 


“The rules of the common law were founded 
on the doctrine of the unity of the person, and 
the inability of husband and wife to sue one 
another, and although the Married Women’s 
Property Acts contain no express provision on 
the subject, it is doubtful whether these rules 
have any application now that this disability 
has been removed. There seems on principle 
to be no reason why a husband or wife should 
not sue the other on a contract made before 
marriage, unless, regard being had to the na- 
ture or terms of the contract, and the other 
circumstances of the particular case, a con- 
trary intention appears.” 

In some of the American states where there 
are statutes similar to ours they have been 
construed to modify the common-law rule so as 
to allow the parties to sue on a contract made 
before marriage. In Massachusetts the court 
first decided against such modification, but the 
later cases have overruled the former ones, 
and now hold it to be the settled law of the 


state that the subsequent intermarriage of' 


the maker and payee of a note does not ex- 
tinguish the binding force of the obligation. 





Butler v. Ives, 139 Mass. 202, 29 N. E. 654; 
Spooner v. Spooner, 155 Mass. 52, 28 N. E. 1121, 
and MacKeown v. Lacey, 200 Mass. 437, 86 N. 
E. 798, 21 L. R. A. (N. S.) 683, 16 Ann. Cas. 
220. 

In Illinois it has been decided that statutes 
similar to ours modify the common-law rul2s 
so that a wife’s antenuptial contract is not 
extinguished by her intermarriage with the 
obligee. Clark v. Clark, 49 Ill. App. 163. 

There can scarcely be found a more learned 
or interesting discussion on the subject of mod- 
ifiuation, by modern statutes, of the rules of 
the comwon Jaw, ‘vith respect to the rights 
and liabilities of married women, than _ the 
opinion of Judge Riddick in the case of Kies 
v. Young, 64 Ark. 381, 42 S. W. 669, 62 Am. 
St. Rep. 198, where it was held that (quoting 
from the -syllabus): 

“The common-law liability of a husband for 
his wife’s antenuptial debts has not been abro- 
gated by the married woman’s act * * * which 
excludes the marital rights of the husband 
in the wife’s property during coverture, and 
confers upon married women power io acquire 
and hold property.” 

The rule laid down in that case was subse- 
quently abrogated by statute relieving the 
husband from liability for the wife’s antenup- 
tial debts, but the luminous discussion of the 
law by Judge Riddick still remains for our 
guidance upon analogous questions. It cannot 
be contended that the statutes of this state 
have in express terms abrogated the common- 
law rule governing the question involved in 
the present case any more than they did the 
question involved in the case just reierred to, 
but the question for determination in this 
case is, as it was in that, whether the reasons 
for the common-law rule have been abolished 
by statutes so as to cause the rule itself to 
cease. 

In Kies v. Young, supra, the court decided 
that all of the reasons for the common-law 
rule, so far as it related to the liability of a 
husband for the antenuptial debts of his wife, 
had not ceased with the changes in the law 
wrought by modern statutes, and that there- 
fore the rule itself had not ceased as a part 


of the law of this state. But it does not fol- 


low that the same can be said of the question 
now before us concerning the extinguishment 
of the liability of the wife for her antenuptial 
debts. On the contrary, it seems to us that 
the provisions of the constitution and the stat- 
utes of this state, which sweep away almost 
entirely the husband’s common-law right to 





ee, a 








CENTRAL 


Vor. 80 


LAW JOURNAL 


185 








take or control the property of his wile, do 
completely abrogate the common-law rule that 
an antenuptial debt is extinguished by the 
intermarriage of the parties. The husband 
cannot sue at law to enforce the obligation, 
because the statutes do not confer that rem- 
edy, but the obligation remains unextinguish- 
ed, and may be enforced in equity. The prin- 
cipal reason why this court upheld the liabil- 
ity of the husband for the antenuptial debts 
of the wife, according to the common-law 
rule, is that, while the constitution and stat- 
utes of the state give the wife the right to 
hold her property so long as she may choose, 
and to sue and be sued on her obligations with 
respect to her separate estate incurred during 
coverture, those rights to hold her own prop- 
erty are limited to her exercise of the choice 
to claim it, and that this does not entirely take 
away the husband’s rights so that it can be 
said that the reason for holding the husband 
liable for the debts has ceased. It is pointed 
out in the decision that the wholesomeness of 
the common-law rule in that respect is not 
affected by modern enactments, because the 
wife may choose not to take her property, but 
to allow her husband to take it, and that, as 
there is no provision in the statute for her 
to be sued on an antenuptial obligation, there 
would be no remedy for the creditor unless the 
common-law remedy against the husband is 
preserved. The reasons there stated have no 
application to the present case where the an- 
tenuptial obligation of the wife to the hus- 
band is under consideration, and, where she 
has the choice of holding her property and of 
disposing of it at will without the consent of 
the husband, there is no reason why the com- 
mon-law rule extinguishing her obligation to 
the husband should still prevail. 

(2) It has long been the law of this state 
that an obligation of husband and wife, even 
during coverture, while unenforceable at law, 
is binding and enforceable in equity. Pillow 
v. Sentelle, 49 Ark. 430, 5 S. W. 783. We have 
held, too, that where there exists a valid ob- 
ligation of one of the spouses to the other, the 
remedy is not suspended during coverture, but 
that the obligation may be enforced in a court 
of equity. Lawler v. Lawler, 107 Ark. 70, 153 
S. W. 1113; Shane v. Dickson, 111 Ark. 353, 
163 S. W. 1140. The question cannot be said 
to be entirely free from doubt, but we believe 
the true, the just, and the logical yule to be 
that the common-law doctrine on this subject 
has been modified, and that the unity of the 
parties to the marriage has been destroyed to 
the extent that obligations incurred before the 





marriage relation was entered into are not ex- 
tinguished by it. 

We are therefore of the opinion that the 
learned chancellor reached the wrong conclu- 
sion on the question involved, and his decree 
must be reversed, with directions to enter a 
decree in accordance with this opinion. 

WOOD and HART, J. J., dissent. 


Note.—Extinguishment of Debt of Woman by 
Marriage to the Creditor—In some support of 
the ruling of the instant case that a debt con- 
tracted by a woman who subsequently marries her 
creditor is not discharged by the marriage by vir- 
tue of enabling acts, are a number of cases, where 
such statutes free married women from former 
disabilities of, coverture, relieve husbands from 
its disabilities and allow them to contract with 
each other. But where merely the general effect 
of enabling acts is considered there seems not 
much authority outside of Massachusetts decision 
and the Illinois case by an intermediate appellate 
court, which it cites. his observation does not 
apply where a debt is contracted in contemplation 
of marriage and it may be said that occasions 
of this kind rarely, if ever, embrace an indebted- 
ness by the female spouse. 


As presenting the opposite view to the instant 
case is that of Schilling v. Darmody, 102 Tenn. 
430, 52 S. W. 2091, 73 Am. St. Rep. 892, where it 
was said: “It is conceded that at common law 
the marriage of the mortgagor (woman) to the 
mortgagee would operate as a satisfaction of the 
mortgage debt and discharge and release the trust. 
But it is insisted that the rules of common law 
have, by statute, in Tennessee, been changed in 
many respects, and, while there is no statute di- 
rectly bearing on this point, yet the trend of 
legislation and judicial decision is in the direc- 
tion of emancipation of married women and 
placing them upon the basis of femes sole. It 
may be granted that this is true so far as legis- 
lation extends, and it also may be granted that 
the courts have recognized these innovations upon 
the common law and enforced them when au- 
thorized, but the courts have not gone beyond the 
legislation and laid down any rules in regard to 
the property rights of married women not au- 
thorized by statute, on the idea that such rules 
are in accord with the general trend of legisla- 
tion. The courts have followed the legislation, 
but have not gone ahead of it, and unless the rules 
of the common law have -been expressly changed 
by statute, they are in full force in Tennessee.” 


The court here very chivalrously adds that: “It 
is highly possible that legislation, in its process 
of emancipating woman bv statute, may succeed 
in making her the equal of man in every respect, 
notwithstanding she has always been his superior, 
but the courts can only follow, and not lead in 
this experiment.” 


In Rogers v. Wolfe, 104 Mo. 1, 14 S. W. 805, 
there was a question of a husband enforcing a 
contract against the estate of his deceased wife 
for services rendered her prior to their marriage 
in making her the equal of man in every respect, 
property. The court said: “If anything was owing 
him for improvements theretofore made under the 
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supposed agreement, the marriage cancelled the 
debt. 2 Cord on Rights of Married Woman, Sec. 
890, b, sec. 1580; Schouler on Hus. and Wife, 
sec. 132; Smiley v. Smiley, 18 Ohio St. 543; Long 
v. Kinney, 49 Ind. 235.” 


In Gosnell v. Jones, 152 Ind. 638, 53 N. E. 281, 
there is approval of prior decision in holding that 
prior debt. by married woman to her husband is 
discharged by the rules of the common law “which 
in this respect have not been changed by statute.” 
There are cited Long v. Kinney, 49 Ind. 235; Han- 
neger v. Lomas, 145 Ind. 287, 44 N. E. 462, 32 
L, R. A. 848. 


The progenitor case in Indiana on this subject 
is Long v. Kinney, supra. It refers to the com- 
mon law rule peas ls that “there is no statute 
which attempts to save the rights of action of the 
husband against the wife on contracts entered 
into by her before the marriage.” 


Hanneger v. Lomas, supra, concerned an action 
for damages by a divorced woman against her 
former husband for seduction. It was said: “The 
husband by virtue of the marriage was entitled 
to all the personal property and choses in action 
of his wife, when reduced to possession, became 
his absolute property and he was entitled to the 
exclusive possession “of her real estate during 
their joint lives.” The marriage extinguished all 
debts and causes of action for antenuptial 
wrongs, but where there was a decree of nullity 
of marriage between them she could sue. 


In Farley v. Farley, 91 Ky. 497, 16 S. W. 129, 
it is said: “Now this common law rule prevails in 
this state, except as modified by statute, which 
modification consists in the wife retaining the 
legal title to her real estate and the husband’s non- 
liability for the payment of any antenuptial debts 
of hers, except to the extent that he received 
personal estate from her by reason of the mar- 
riage. This non-liability is more favorable to him 
than was the common law rule, which was in- 
tended to establish equality, in view of the fact 
that the statute allows her to retain the title 
to her real estate; but it does not have the effect 
not to pay her debt that she might owe him, be- 
cause he is yet entitled to all her personal estate, 
time, labor and earnings, which should have the 
legal effect of paying or extinguishing her indebt- 
edness to him.” It was ruled the “indebtedness was 
in law paid.” See also Dillon v. Dillon, 24 Ky. 
L. Rep. 781, 69 S. W. 1099. 


In Burleigh vy. Coffin, 22 N. H. 118, 53 Am. 
Dec. 236, argument is very much on the same line 
as in the Farley case, supra. It was said also: 
“The position of the plaintiff that ‘the marriage 
does not annul the contract, but only places it in 
abeyance’ cannot be carried out without un- 
settling all the well-established principles of mar- 
ital rights and disabilities, and suspending for 
the time being the operation of the statute of 
limitations.” The contract, though legally made 
at the time, was held to “have become abrogated 
by the marriage.” 


It seems to us that it were an easy thing for 
the legislature to have explicitly declared abroga- 
tion of the common law rule and at this late day, 
in view of divergence of decision on this point 
from the beginning, courts assume a very great 
deal in abrogating it by construction. X 





ITEMS OF PROFESSIONAL 
INTEREST. 





HON. PETER W. MELDRIM, PRESIDENT OF 
AMERICAN BAR ASSOCIATION. 





Gen. Meldrim, whose portrait appears on the 
front page of this issue of the Central Law 
Journal, is a typical representative of that new 
South, which a fellow Georgian—Henry W. 
Grady—portrayed so eloquently years ago, 
when the indomitable spirit of that portion 
of our land, which had been ravaged by war 
and despoiled by reconstruction, was begin- 
ning to come into its own. 


Born in Savannah, Georgia, on Dec. 4, 1848, 
he has lived in his native city all his life, 
his parents, Ralph M. and Jane Fawcett Meld: 
rim being of Irish stock. After finishing in 
the public schools of Savannah he went to 
the University of Georgia and there worked 
his way, graduating in 1868. Three years later 
he received from his alma mater the degree 
of Master of Arts and in 1913 she conferred on 
him the title Doctor of Laws. In 1869 he 
was admitted to the practice of law. 


Gen. Meldrim’s life, both as a lawyer and 
a citizen, has been a busy one. As a lawyer 
he has stood well at the front and, probably, 
enjoyed as large a practice in Savannah and 
the surrounding counties of Georgia as any 
member of its bar. Few were the cases of 
importance in his home city in which he was 
not retained, the most noted possibly among 
them being that in which Greene and Gaynor 
were tried in the Federal Court. 


As a lawyer, also, he has devoted himself 
to advancing the ideals of his profession, the 
reform of procedure and the securing of uni- 
form lezislation, as his long active interest as 
a member of the American Bar Association 
and the Commission on Uniform State Laws 
attest. He also has served as president of his 
State Bar Association. In 1914 he was chosen 
president of the American Bar Association. 
His self-sacrificing spirit as a citizen has 
caused him to undertake many trusts, having 
been a member both of its House of Repre- 
sentatives and its Senate, Mayor of his city and 
member of the Board of Trustees of his alma 
mater. His military service is represented by 
his rising from private in the Georgia Hussars 
to colonel of a regiment of cavalry and then 
to the rank of brigadier general. 

Gen. Meldrim’s home life since his union in 
1881 with Miss Frances P. Casey, of Augusta, 
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a lady of distinguished family in Georgia, 
has been exceptionally a happy one, and she 
and he in the rich fruition of lives full of 
labor, not for themselves alone, look back, no 
doubt, with hearts of just pride upon the ca- 
reer he has nobly followed. 

Speaking with the knowledge of an old 
friend, we have always regarded the subject of 
this sketch as one to whom a reflection on his 
honor would be like a blow in his face, while 
his uniform courtesy and consideration for oth- 
ers seemed a part of his very personality. As 
a hard student, a careful lawyer and an elo 
quent speaker, he is greatly appreciated by his 
clients and his people. 

N. C. COLLIER. 








BOOKS RECEIVED 





Railroads, Finance and Organization. By 
William Z. Ripley, Ph. D. Nathaniel Ropes, 
Professor of Economics in Harvard University. 
With 29 maps and diagrams. 1915. Price, 
$3.00. Longmans, Green & Co., Fourth avenue 
and Thirtieth street, New York, London, Bom- 
bay, Calcutta and Madras. Review will fol- 
low. 





Business a Profession. By Louis D. Bran- 
deis. With a foreword by Ernest Poole. Price, 
$2.00. Boston. Small, Maynard & Co., 1914. 
Review will follow. ° 








HUMOR OF THE LAW. 





“Pa, what is a retainer?” 

“What you pay a lawyer before he does any 
work for you, my son.” 

“Oh, I see. It’s like the quarter you put 
in the gas meter before you get any gas.”— 
Boston Transcript. 





A representative in Congress from a north- 
western state tells of a youthful lawyer who 
had been retained to defend an old offender on 
the charge of burglary. The rules of the court 
allowed each side one hour in which to ad- 
dress the jury. 

Just before his turn came the young law- 
yer consulted a veteran of the bar who was 
in the court room. “How much time,” he 
asked, “do you think I should take in address- 
ing the jury?” 





“You ought to take the full hour.” 

“The full hour! Why, I thought I should 
take something like ten minutes!” 

“You ought to take the full hour.” 

“Why?” 

“Because the longer you talk, the longer 
you will keep your client out of jail.”—Ohio 
Law Bulletin. 





The Judge—What proof have you that this 
chauffeur was intoxicated? 

The Country Policeman—He stopped his car 
at a drinking trough for horses. 





Two-thirds of Jones’ make-up is curiosity; 
the other third wit. A short time ago he met 
his neighbor proudly displaying a valuable 
horse. “That is a fine horse you have there, 
Brown,” he exclaimed cordially. “How much 
did you give for him?” 

“I gave my note,” was the crisp rejoinder. 

“Well, you got him cheap,” said Jones.— 
Everybody’s. 





Young Lady—“A friend of mine is engaged 
to a man, and now he refuses to marry her. 
What would you advise her to do?” 

Old Lawyer—“Is the man wealthy?” 

Young Lady—‘“No, he hasn’t a cent.” 

Old Lawyer—“Then, I’d advise her to write 
him a nice letter of thanks.” 





“Your honor,” said the foreman of the jury, 
“this lady is suing this gent for $10,000 for a 
stolen kiss.” 


“Correct,” responded the judge. “You are 
to decide if it was worth it.” 
“That’s the point, your honor. Could the 


jury have a sample?”—Louisville Courier-Jour- 
nal. 





The Honorable Victor Murdock, of Kansas, 
was one day expatiating upon the wonders of 
that state to a group in the house cleak room, 
and he told this tale: 

“A stranger from the East was proceeding 
through a certain section of Kansas when he 
observed what seemed to him to be a tall 
chimney rising above the monotonous level 
of the prairie. 

“What is that chimney used for?” he asked 
the man with him. a native. “Somebodv build- 
ing a factory in this God-forsaken auarter?” 

“That ain’t no chimney,” said the other. 
“That’s Hank Lewis’ well. Cyclone come 
along an’ turned her inside out.”—Eiverybody’s. 
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1. Accord and Satisfaction—Acceptance With- 
out Prejudice.—Payment of $500 and acceptance 
of a receipt therefor “on account,” “without 
prejudice,” accompanied by subsequent letters 
indicating that the matter had not been ad- 
justed, held insufficient to establish an ac- 
eord and satisfaction.—Paul v. Kohler & Chase, 
Wash.,, 144 Pac. 64. 


2. Agrieulture—Exhibitions.—An agricultural 
association must use reasonable care to keep 
its grounds reasonably safe for its visitors, and 
is liable for. injury to one of them through un- 
safe condition, caused by independent contractor 
employed by it to give an exhibition.—Bernier Vv. 
Woodstock Agr. Society, Conn., 92 Atl. 160. 


3. Animals—Trespass.—The rule that a land- 
owner is bound to keep his animals within his 
own close, and is liable for their trespasses if 
they escape, does not apply to the escape of a 
harnessed team from the owner’s land into a 
street, where it injured plaintiff.—Briggs v. Lake 
Auburn Crystal Ice Co., Me., 92 Atl. 185. 

4. Batlh—Condition.—The sureties on a bond 
conditioned for the appearance of a defendant, 
to answer an accusation, for a specific misde- 
meanor, were not liable on defendant’s failure 
to appear and answer to an indictment for a 
different misdemeanor.—Carson v. Brown, Ga., 
83 S. E. 523. 

5. Bankruptey—Act of—Where an alleged 
bankrupt was a stockholder in an insolvent 
bank, in the hands of the bank commissioner, 
and he executed a note to the commissioner for 
his double liability, secured by a mortgage on 
nonexempt real property, he was guilty of an 





act of ry ee v. Shaffer, U. S. 
Cc. C. A., 217 Fed. 355. 

Pemiaeda oaks nem after a composi- 
tion has been offered to creditors, a new or 
amended offer is made, the court is without 
authority to confirm it until it has been again 
submitted in the same manner as an original offer 
and all creditors have had an opportunity to 
accept or reject it.—In re Kinnane Co., U.S. D. C.,, 
217 Fed. 488. 

7.——Partnership.—Where a partnership was 
dissolved by bankruptcy proceedings, evidence 
on the examination of the bankrupts in the gen- 
eral administration of the estate was only ad- 
missible against the partner testifying, when 
offered in a subsequent proceeding by the bank- 
rupts for discharge.—In re Malschick, U. 8. D. C., 
217 Fed. 492. 

8. Statute of Limitations.—Where the hold- 
er of a junior color of title takes actual pos- 
session but vacates before the statutory period 
expires, that instant the owner's constructive 
possession intervenes and the wrongdoer’s ad- 
verse possession ends.—Parrish v. Foreman- 
Blades Lumber Co., U. S. C. C. A., 217 Fed. 335. 


9. Subrogation.—The word “prevented,” as 
used in Bankr. Act, § 67b, providing that when 
a creditor is prevented from enforcing his lien 
by his debtor, who afterwards becomes a bank- 
rupt, the trustee shall be subrogated to the 
creditor’s rights, means “prevented” by bank- 
ont proceedings.—In re Schweitzer, U. S, D. 

, 217 Fed. 495. 


10. Bills and Notes—Negotiation.—A cashier's 
check indorsed by the payee to a trustee and by 
the trustee indorsed in blank and left in the 
custody of the bank, together with notes for the 
‘amount of the check, is not negotiated within 
a L. § 5863.—Seaman v. Muir, Ore., 144 Pac. 








11. Carriers of Live Stoek—Proximate Cause. 
—For damages from unnecessary treatment for 
hydrophobia to be the proximate result of the 
defendant express company’s delay in trans- 
mitting the head of the suspected dog to an 
institute for examination, it was essential that 
it be not only a natural, but a necessary, result 
of such delay.—Miller v. Southern Express Co., 
8S. C., 83 S. E. 449. 

12. Carriers of Passengers—Comfort.—Under 
Civ. Code 1912, § 3266, where waiting room at 
station where tickets were sold was not open 
when regular train reached it during the night, 
company held liable to incoming passenger who 
became sick from traveling some distance in 
the cold.—Bessinger v. Seaboard Air Line Ry., 
8S. C., 83 S. E. 457. 

13. Chattel Mortgages—Rents and Profits.— 
Where a mortgagor or his successor in interest 
remains in possession of the mortgaged chattels, 
he is not accountable to the mortgagee for rents 
and profits even after condition broken.—May- 
nard v. Shaw, Pa., 92 Atl. 204. 

14. Clubs—Intoxicating Liquors.—A __ social 
club, incorporated under Rev. St. 1909, §§ 3432- 
3445, providing for the formation of benevolent, 
religious, scientific, educational, and miscella- 
neous associations, has no power to sell intoxi- 
eating liquors to its members.—State ex _ inf. 
aw v. Missouri Athletic Club, Mo., 170 S. W. 


15. Commerce—Employee.—An employee on a 
bridge on a cut-off not yet provided with rails 
or used as a railroad was not employed in 
interstate commerce, within the protection of the 
federal Employers’ Liability Act, though his em- 
ployer was engaged in interstate commerce and 
intended to use the cut-off therein when com- 
pleted.—-Bravis v. Chicago, M. & St. P. Ry. Co., 
U. S.C. C. A., 217 Fed. 234. 

16. Constitutional Law—Cumulative Liabili- 
ties.—A state statute which subjects a corpora- 
tion and its officers and employees to such exces- 
sive and cumulative penalties for its violation 
as to deter the corporation from testing its 
validity in the courts is unconstitutional, as 
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denying the equal protection of the laws.— 
Kern Trading & Oil Co. v. Associated Pipe Line 
Co., U. &. D. ©., 217 Fed, 378. 


17.—Due Process of Law.—Rev. St. 1909, § 
6944, authorizing husband, on divorcement of 
wife, to designate another beneficiary in policies 
for the benefit of the wife, held not to take the 
wife’s property without due process of law in 
violation of Const. U. S. amend. 14.—Orthwein v. 
Germania Life Ins. Co. of City of New York, Mo., 
170 S. W. 885. 


18.——Initiative and Referendum.—Gen. St. 
1909, § 1240, known as the “initiative and refer- 
endum law,” is not a violation of Const. art. 2, 
§ 21, though it confers legislative powers of 
city commissioners and on the electors in cities 
of the first class.—State v. Board of Com’rs of 
City of Hutchinson, Kan., 144 Pac. 241. 

19. Insolvency of Bank.,—Act 1911, c. 44, 
making it an offense to receive a deposit in a 
bank, knowing it to be solvent, is not violative 
of Const. art. 1, § 18, in that it creates liability 
for imprisonment for debt.—State v. Willis, 
Tenn., 170 S. W. 10380. 

20. Negro Electors.—As negro electors may 
vote on the question of the sale of intoxicants, 
which is submitted every two years, or may act 
under the Three Mile Local Option Law, they 
are not illegally deprived of any voice in the 
suppression of liquor traffic by the Going Act, 
which requires a petition of the majority of 
the white inhabitants as condition to the grant- 
ing of a license.—Havis v. Philpot, Ark., 170 S. 
W. 1005. 

21.—Recall.—In Const. art. 2, § 18, authorizing 
the recall, the provision for additional legisla- 
tion to aid the operation of the section does 
not hold the section in abeyance until the en- 
actment of such legislation.—State v. Harris, 
Ore., 144 Pac. 109. 

22. Workmen’s Compensation Act.—Work- 
men’s compensation act held not violative of the 
provisions of the Const. U. S. amend. 14, relating 
to equal protection of the laws.—Shade v. Ash 
— Lime & Portland Cement Co., Kan., 144 Pac. 
249. 

23. Contracts—Architect.—-Though a building 
contract authorized the architect to determine 
responsibility for delay and the amount of loss 
occasioned thereby, the architect’s determination 
as to the loss of rent suffered by the owner on 
account of the contractor’s delay is not binding, 
though his certificate as to the extent and cause 
of the delay is binding.—Bavaria Inv. Co. v; 
Washington Brick, Lime & Sewer Pipe Co., 
Wash., 144 Pac. 68. 











24.——-Conflicting Covenants.—Where one cov- 
enant of a contract stipulates for acts to be done 
at specified times, and another covenant stipu- 
lates for acts to be done, without fixing any time 
for performance, a breach of the latter covenant 


is no defense to an action for a breach of the 
former.—Busch y. Stromberg-Carlson Telephone 
Mfg. Co., U. S. C. C. A., 217 Fed. 328. 

25. Corporations—Liability of Stockholder.— 
Except where elements of estoppel supervene. 
the general rule.is that a shareholder is not 
liable to creditors upon insolvency of the cor- 
poration, unless the circumstances are such that 
he would have been liable to the corporation 
itself—-Grier v. Union Nat. Life Ins. Co., U. S 
D. C., 217 Fed. 287. 

26. Treasurer.—On dissolution of a corpora- 
tion. the treasurer cannot avoid an accounting 
to determine the amount due by him by. at- 
tempting to make a settlement with the stock- 
holder individually.—Montecastle v. Wheeler, N. 
C., 83 S. E. 469. 

27. Courts—Jurisdiction.—The citizenship and 
residence of the trustee in a mortgage, and not 
of the owner of the claim secured, determines 
the jurisdiction of a federal court of a suit to 
foreclose.—Smith v. Bell, U. 8. C. C. A., 217 Fed. 
243. 

28.———Practice.—Demurrers in equity having 
been abolished, whether complainant, on an ap- 
plication for a preliminary injunction, is deter- 
mined on motion made and heard as provided by 
equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi).— 
Southwestern Surety Ins. Co. v. Wells, U. 8. D. C., 
217 Fed. 294. 

29. Criminal Law—Further Instructions.— 
Where, in a prosecution for assault to commit 
murder, the jury returned a verdict of “guilty of 











manslaughter,” it was not error to then further 
instruct the jury, and for the jury to return a 
verdict of “guilty of assault with intent to com- 
mit manslaughter.”—Evans v. State, Fla., 66 So. 


30. Damages—Mental Anguish.—In an action 
for personal injuries the jury may consider in 
fixing damages plaintiff's mental anguish and 
worry, but only in connection with her physical 
injury and the injury to her nervous system.— 
Folk v. Seaboard Air Line Ry., S. C., 83 S. E, 452. 


31. Dead Bodies—Contracts.—Contract by de- 
fendant with A. and others, employing them to 
bring the body of E., who had died at an inac- 
cessible place, to R., where defendant took 
charge of it and employed an undertaker to bury 
it, held to have been made on his own re- 
sponsibility and hot on behalf of E.’s estate.— 
Anderson v. Koen, Wash., 144 Pac. 35. 


32. Death—Law of Forum.—Where an action 
for death was brought in New York against a 
Maryland corporation authorized to do business 
there, for a death occurring in Pennsylvania, 
whether the action should be brought in the 
name of the beneficiaries or in the name of the 
decedent’s representatives was regulated by the 
law of New York.—Teti v. Consolidated Coal Co. 
of Maryland, U. S. D. C., 217 Fed. 443. 


33. Residence.—“‘Residence in another 
state,” as used in Gen. St. Kan. 1901, § 4872 
(Code Civ. Proc. § 422a), providing that in case 
of wrongful death of a person residing in an- 
other state suit may be brought by his widow, 
means residence anywhere outside of Kansas, 
and hence included an alien.—Diariotti v. Mis- 
souri Pac. Ry. Co., Mo., 170 S. W. 865. 


34. Descent and Distribution—Tender.—In a 
suit by a widow to have certain property de- 
clared partnership property of decedent and his 
son, where the partnership is denied, the widow 
cannot maintain the suit without tendering back. 
a sum received by her in settlement.—Hadley v. 
Hadley, Ore., 144 Pac. 80. , 


35. Divorce—Suit Money.—A decree in a di- 
vorce proceeding directing defendant to pay $35 
per month for the maintenance of his minor 
children held properly made a lien upon his 
real estate in the state, and particularly upon 
the tract of land described in the decree.—San- 
ders v. Sanders, N. C., 83 S. E. 489. 


36. Dower—Mines and Mining.—A doweress 

may not mine coal otherwise than as subser- 
vient to a comfortable enjoyment of her life es- 
tate——Kentucky River Consol. Coal Co. v. Fra- 
zier, Ky., 170 S. W. 986. 
_ 87. Election of Remedies — Estoppel. — 
Where, in an attorney’s action for compensation 
under an express contract with a township, 
plaintiff declined the trial judge’s offer to per- 
mit him to amend that he might recover the 
value of such services, he could not thereafter 
recover on the basis of a quantum meruit.— 
McCormick v. Hanover Tp., Pa., 92 Atl. 195. 

38. Electricity—Respondeat Superior.—The 
defendant railroad company is not liable for 
an injury to a boy who, in playing telephone, 
threw a wire across the trolley, which was lower 
than in ordinary cases because the road ran in 
a cut, and was injured when the wire came in 
contact with the trolley.—Kempf v. Spokane & 
I. E. R. Co., Wash., 144 Pac. 77. 

39. Eminent Domain—Abutting Owner.— 
Where a street grade has been once established, 
a property owner, damaged by a subsequent 
change of grade, though he did not improve his 
property in accordance with the grade original- 
ly established, may recover damages from the 
city due to a change in the grade.—City of 
Louisville v. Lausberg, Ky., 170 S. W. 962. 

40. Escrows—Delivery.—Where as_ instru- 
ment executed by defendant was left with the 
draftsman to be signed by other parties in in- 
terest, not to be effective until they had signea, 
it was a mere escrow, and, never having been 
signed by such other parties, was unenforceable. 
—Vaughan v. Vaughan, Ky., 170 S. W. 981. 

41. Estoppel—Silence.—One building upon 
land knowing that it belongs to another cannot 
rely on the other’s silence, but builds at his 
peril, and equity does not deny the other owner 
the right to assert his title—Boynton v. Hunt, 
Va., 92 Atl. 153. 





—— 
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42. Exeecutors and Administrators—Voidable 
Sale-—One holding under forclosure of a mort- 
gage executed by a purchaser under a voidable 
administrator’s sale held only entitled to a lien 
on the land, as against intestate’s heirs, for 
the amount of the debt and interest on vacation 
of the administrator’s sale.—Hatfield v. Rich- 
mond, Ky., 170 S. W. 951. 

43. Extradition—Practice.—A. certified copy 
of an information, on which accused had been 
convicted of a misdemeanor, held not a certified 
copy of an “affidavit or indictment,” within the 
congressional act governing extradition, and 
hence was insufficient to authorize the granting 
of the application.—Ex parte Lewis, Tex., 170 
S. W. 1098. 

44. Forgery—Intent.—One who indorsed the 
name of a won vgs | on a check gwithout author- 
ity is not guilty of forgery, if“he believed that 
he had authority as the company’s agent.— 
Willetts v. Scudder, Ore., 144 Pac. 87. 

45. Fraud—False Statement.—If land is at a 
distance, or the statement of value connected 
with specific representations as to conditions, or 
the purchaser cannot make an examination, a 

false statement as to the value will constitute 
fraud.—Robertson v. Frey, Ore., 144 Pac. 12 

46. Frauds, Statute of—Part Performance.— 
Taking possession of land pursuant to a verbal 
contract of sale, together with payment of the 
purchase price, is a sufficient part performance 
to take the transaction from under the statute 
of frauds.—Branstetter v. Branstetter, Ark., 170 
S. W. 989. 

47. Fraudulent Conveyances—Bulk Sales 
Law.—“Fixtures” used in connection with a 
mercantile business are not by implication in- 
cluded within the meaning of “goods in bulk,” 
as the term is used in the Bulk Sales Law.— 
Boise Ass’n of Credit Men v. Ellis, Idaho, 144 
Pac. 6 

48. Good Will—Agreements.—Agreement not 
to conduct the same kind of business held not 
violated by loaning money to a yee * firm. 
—Finch Bros. v. Michael, N. C., 83 S. 

49. Homicide—Evidence.—Evidence that at 
various times defendant had _ threatened de- 
ceased, and that they had frequently quarreled, 
and that there existed certain causes of jealousy 
on the part of defendant, held not error, though 
some of the incidents were of trifling signifi- 
cues cad others remote.—Ray v. State, Ga., 83 


50. Indictment.—An information, charging 
that accused with a deadly weapon, to-wit, a 
pistol, did feloniously shoot off, at, against, and 
upon another, is sufficient to charge an assault 
with intent to kill, even though the use of the 
word “with” before “a deadly weapon” is bad 
grammar.—State v. Gould, Mo., 170 S. W. 868. 

51. Opportunity to Commit.—Defendant 
charged with murder might defend by showing 
opportunity in others, and, such opportunity ap- 
pearing, might offer evidence tending to prove 
guilt in one having such opportunity, inoonsis- 
tent with his own participation in the crime.— 
State v. Wren, N. H., 92 Atl. 170. 

52. Homestead—Forfeiture—When a man 
with a wife and child was compelled, by an in- 
jury rendering him temporarily unable to do 
manual labor, to leave home to support his fam- 
ily, but intended to return, he did not forfeit his 
homestead exemption.—Tompkins v. Henry 
Lochte Co., La., 66 So. 417. 

53. Husband and Wife—Conveyance.—Where 
a wife conveyed her interest in the homestead 
and community property to her husband for an 
inadequate consideration, after separation and 
on his agreement to support, etc., which he 
failed to do after immediately obtaining a di- 
vorce, she was entitled to have the conveyance 
set aside.—Yeager v. Yeager, Wash., 144 Pac. 22. 

54.——Criminal Conversation.—In a husband's 
action for criminal conversation lack of con- 
sortium is an element of the damages, but the 
fact that the breaking up of the home or the 
destruction of the marital relation has been 
only partial and that there has been a reconcil- 
iation, may be considered in — —Reh- 
ling v. Brainard, Nev., 144 Pac. 167. 

55.——-Gifts.—Courts of pees will carefully 
ecrutinize gifts made by a wife to her hus- 
band, and will uphold same only where the cir- 











cumstances attending the transaction show that 
. e eat intended.—Selle v. Rapp, Ark., 170 


56.——Liability of Wife——-Where a husband 
and wife contracted for the building of a house, 
agreeing to pay part in cash, and to convey to 
the contractor a lot belonging to the wife, the 
rendition, in an action on the contract brought 
after the death of the husband, of a personal 
judgment against the wife is not improper.— 
Nicholas v. Fante, Ky., 170 S. W. 979. 

67. Separate Hstate.—A person contracting 
with the payee of an accommodation note exe- 
cuted by a married woman that with it as se- 
curity he will indorse a note for the payee, 
with full knowledge of all the facts, cannot re- 
cover, under Civ. Code 1910, § 3007, prohibiting 
a married woman to bind her separate estate by 
contracts of suretyship. “’ Bank of Tif- 
ton v. Smith, Ga., 83 S. 6. 

58. a0 no ger dhe Soar A issuance of an 
allotment certificate to an intermarried citizen 
of the Choctaw Nation, enrolled under Act Cong. 
July 1, 1902, § 11, is an adjudication that the 
person to whom it issues is entitled to the land, 
and constitutes a conveyance of the right to 
this title to the allottee.—Bowen v. Carter, Okla., 
144 Pac. 170. 

59. Equity.—Equity held to have jurisdic- 
tion to grant relief against a mistake in condi- 
tional patents to Indian allottees; remedy by 
Secretary of Interior under Act April 23, 904, 
not being exclusive.—United States v. Chehalis 
County, Ss. D. C., 217 Fed. 281. 

60. Injunction—Municipal Corporation. — An 
electric company is not entitled to a preliminary 
injunction to restrain a city from assertin - o~ its 
right to certain poles and wires claime 
both parties, nor to restrain enforcement of on 
ordinanec requiring complainant to place its 
wires underground, where no force or violence 
is threatened in either case.—Puget Sound Trac- 
tion, Light & Power Co. v. City of Tacoma, U. 
S. D. C., 217 Fed. 2665. 

61. Insurance—Paid Up Policy.—Where_ an 
insurance policy entitled plaintiffs to a paid-up 
policy after three years, and a demand was 
made in proper time and not complied with, 
plaintiffs were entitled to damages in the 
amount of the cash value of such paid-up pol- 
icy.—Moore v. Life & Annuity Ass’n, Kan., 144 
Pac. 200. 

62.——Suspension of Member.—Where a 
check sent to pay an assessment 13 days past 
due was not received by the officer of the order 
until 19 days after suspension, and the member 
died on the same day, and the officer immediate- 
ly returned the check, held, that the member 
was legally suspended at the time of his death. 

enkins v. Ancient Order of United Workmen 

of Kansas, “Nea. 144 Pac. 223. 

63.——Waiver.—A provision in a premium 
note that an insurance policy shall be void un- 
less the note is paid at maturity is waived by 
a valid agreement to postpone payment or by 
acts of the company inducing the policy holder 
to believe that such provision will not be en- 
ees, Lafayette Mut. Life Ins. Co., 
N. C., 83 S. E. 

64. Suumaanin Liquors—License.—As _ the 
authority to sell liquor is a mere privilege 
which the state may grant or withhold, at its 
pleasure, it may require those desirous ‘of per- 
mission to sell intoxicating liquor to procure a 
petition signed by a majority of the adult white 
inhabitants of the locality, as prescribed by the 
Going Act of 1913.—Havis v. Philpot, Ark., 170 
S. W. 1005. 

65.——Original Package.—Where the liquor 
was shipped in an original package from a 
wholesaler in wet territory and delivered by 
the carrier in dry territory to an expressman to 
take to the consignee’s residence, such delivery 
to the expressman was to a connecting carrier, 
and not a violation of Local Opion Law, 1909, § 
18.—State v. Northern Pac. Ry. Co., Wash., 144 
Pac, 47. 

66.—Social Club.—A social club, incorporat- 
ed under Rev. St. 1909, §§ 3432-3445, cannot pro- 
cure a retail license as a dramshop keeper, under 
sections 7188, 7191, providing for issuance of 
license to any “law-abiding, assessed taxpaying 
male citizen over twenty-one years of age.”—- 
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State ex inf. Harvey v. Missouri Athletic Club, 
Mo., 170 S. W. 904. 

67. Jury—Drawing Panel.—Under Ky. St. § 
2247, the court may fill vacancies in the regular 
jury panel either from the wheel or by direct- 
ing the sheriff to summon bystanders to the 
number of three, and the jurors so selected be- 
come members of the regular panel; but, if more 
than three are required, the vacancies must be 
filled from the wheel.—Louisville & N. R. Co. v. 
King, Ky., 170 S. W. 938. 

68. Landlord and Tenant—Statute.—Act No. 
128 of 1894, gee lessor’s lien to One year 
after the death of failure of the lessee, is re- 
stricted to buildings used wholly or in part for 
mercantile purposes, and has no application to 
a lease of land.—C. T. Patterso Co. v. Port 
Barre Lumber Co., La., 66 So. 418. 

69. Licenses—Revocation.—A license as _ to 
real property may be revoked when without 
consideration and wholly executory, and by the 
strict rules of the common law is revocable 
without reference to the situation in which the 
licensee stands, though in equity a licensor is 
estopped from revoking a license granted, relied 
upon and acted upon, when the revocation would 
be a fraud upon the licensee.—Boynton v. Hunt, 
Vt., 92 Atl. 163. 

70. Life Estates—Waste.—Where a life ten- 
ant who committed waste in selling standing 
timber, was entitled to the use of the fund de- 
rived from the sale, during her life, it is proper 
to require her to give a bond to secure the re- 
maindermen in the value of the timber at the 
expiration of her life estate.—Cecil v. Cecil, Ky., 
170 S. W. 973. 

71. Limitation of Actions—Accrual of Rignt. 
—Where defendant contracted to take over cer- 
tain pianos belonging to plaintiff’s assignor and 
pay for them when sold, the statute of limita- 
tions did not begin to run against defendant’s 
obligation to pay for the pianos until they were 
sold.—Paul v. Kohler & Chase, Wash., 144 Pac. 
64. 

72. Master and Servant—Anticipated Injury. 
—Where an experienced carpenter was struck 
in the eye by a piece of steel which was broken 
from the head of a chisel held by him, the mas- 
ter was not liable for failure to inspect the 
chisel and discover its condition.—Cooney v. 
Portland Terminal Co., Me., 92 Atl. 178. 

73. Anticipating Injury.—A brewing com- 
pany is not liable to a servant injured when he 
fell upon a thin skim of ice on the floor of the 
aging cellar, where it did not appear that ice 
had ever before formed in the cellar, or that 
the ice in question was any more than frost 
which had become slick when plaintiff turned 
water into the cellar to scrub it.—Scheben v 
George Wiedemann Brewing Co., Ky., 170 S. W. 
948. 





74. Assumption of Risk.—Danger from slate 
falling from the roof of a mine after coal had 
been blown down held a danger resulting from 
changes in the progress of the work, as_ to 
which deceased assumed the_ risk.—Music’s 
Adm’r v. Northeast Coal Co., Ky., 170 S. W. 
971. 

75. Fellow Servant.—The “negligence” for 
which an interstate carrier by railroad is liable 
under Federal Employers’ Liability Act, § 1, 
held the negligence of officers, agents, or em- 
ployes in the course of their employment, so 
that a servant could not recover thereunder for 
injuries sustained by being pushed out of a car 
door by fellow servants wrestling in the car.— 
Reeve v. Northern Pac. Ry. Co., Wash., 144 Pac, 
63. 

76.—Inference of Negligence.—Where a mo- 
torman was injured by the breaking of a ground 
wire, held, that fact would not raise an infer- 
ence of negligence against the master, where it 
was not shown what caused the wire which had 
recently been inspected to break.—Lile v. Louis- 
ville Ry. Co., Ky., 170 S. W. 936. 

77. Proximate Cause.—Since the doctrine of 
res ipsa loquitur is inapplicable to an employe’s 
action for negligence, the plaintiff must prove 
that the negligence complained of was the 
proximate cause of the injury.—Armour & Co, 
v. Harcrow, U. S. C. C. A., 217 Fed. 224. 


78.——Safe Place to Work.—The rule requir- 
ing a master to furnish a safe place, does not 














apply to cases where the work is constantly 
changing requiring renewal of precaution to 
prevent danger.—Horton & Horton v. Hartley, 
Tex., 170 S. W. 1046 


79. Safe Place to Work.—Where the ser- 
vant is engaged creating perils, as in the case 
of a miner extracting coal, the rule that a mas- 
ter must furnish the servant with a safe place 
to work does not apply.—Eagle Coal Co. v. 
Patrick’s Adm’r, Ky., 170 S. W. 960. 


80. Monopolies—A greements.—Agreement be- 
tween companies operating steamboats between 
the same points by which one agreed not to 
operate its steamboat for three years, held void, 
under Const. art. 12, § 22, relative to monopolies 
and trusts and note given as part consideration 
wae aaentereennte—-Manson v. Hunt, Wash., 144 

ac. b 


81. Mortgages—Breach of Agreement.— 
Where a mortgagor covenants to pay a debt ac- 
cording to the terms of a note, and the mort- 
gage also contains a clause that on failure to 
maintain insurance the mortgage shall become 
due, a breach of such agreement accelerates the 
ae of payment.—Porter v. Schroll, Kan., 144 

c. ; 


82. Redelivery.—Redelivery of a mort 
which has been satisfied by payment of the 
debt secured, upon the agreement that it should 
saanes a a og debt, Fi.vy not create a lien 
o secure e erent debt.—Roberts’ Tru 
v. Terry, Ky., 170 S. W. 965: wea 


83. Municipal Corporations—Franchise,— A 
city which by a franchise granted to a private 
corporation has not limited or extinguished its 
power to provide for lighting may operate an 
electric light plant without violating its con- 
tract.—Humphrey v. Board of Com’rs of City 
of Pratt, Kan., 144 Pac. 197. 

84. Recall.—After a petition to recall an 
officer of a city of the second class has been 
filed, the signers may revoke their action at 
any time before the petition is acted upon.— 
Hay v. Dorn, Kan., 144 Pac. 235. 

85.——Street Grade.—In the absence of bad 
faith of city officers, no recovery can be had 
for consequential damages for the original es- 
tablishment of a street grade, but only for negli- 
gent construction of the street.—City of Louls- 
ville v. Lausberg, Ky., 170 S. W. 962.° 


86. Violation of Ordinance.—Violation of a 
city ordinance regulating the driving of teams 
in the streets, resulting in injury to a traveler, 
held evidence of negligence, but not negligence 
per se.—Briggs v. Lake Auburn Crystal Ice Co., 
Me., 92 Atl. 185. 

87. Navigable Waters—Tidelands. — Any 
rights of a party to tidelands are subject to the 
jus publicum, including the rights of navigation 
and fisheries.—Harrison v. Pacific Ry. & Navi- 
gation Co., Ore., 144 Pac. 91. 


88. Officers—Recall.—Under Const. art. 2, § 
18, and L. O. L. § 3364, a recall election of a 
district attorney ordered by a county clerk pur- 
suant to petition filed with the county clerk and 
not with the secretary of state is void.—State v. 
Dillard, Ore., 144 Pac. 127. 

89. Partnership—Creditors—Where one of 
two partners sells his entire interest in the firm 
to the remaining partner, the latter acquires an 
absolute title, subject to no lien in favor of 
partnership creditors.—In re Suprenant, U. S. 
D. C., 217 Fed. 470. 

90. Principal and Surety—Application of Pay- 
ments.—The employer cannot, to the prejudice 
of the sureties on the bond of its employe, apply 
money, collected by him under his contract of 
employment, for faithful performance of which 
they alone became sureties, on his indebtedness 
to it under a prior contract of employment.— 
_— Casualty Co. v. Howard, N. H., 92 Atl. 

















91. Assignment.—Where one becomes 
surety of a debtor to enable him to raise money 
to pay a debt secured by a lien, under an agree- 
ment that the debt will be assigned to the suret 
as indemnity, and the debt is actually assigned, 
the assigned debt, together with the lien to se- 
cure it, remains in force for the benefit of the 
| gl aaa tema Trustee v. Terry, Ky., 170 8S. W. 
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92. Railroads—Assumption of Risk.—A track 
walker on a railroad dssumes the risk of dan- 
gers ordinarily incident to the work.—Martini 
v. Oregon-Washington R. & Nav. Co., Ore., 144 
Pac. 104. 


93. Excessive Speed.—Negligence in run- 
ning a train at an excessive speed does not ren- 
der the company liable; it not appearing that a 
pony ridden by a boy would have taken fright 
if the speed had been less.—Vogt’s Adm’r v. 
Southern Ry. in Kentucky, Ky., 170 S. W. 975. 


94. Frightening Horse.—The rule that a 
railroad company is not liable for damages 
caused by horses being frightened at the trains 
does not relieve the company from liability for 
negligenee in not slackening the speed of its 
train to avoid striking a horse which had been 
frightened thereby and which was _ running 
i 2” wee v. Southern Ry. Co., N. C., 


95, Setting-Out-Fires.—Where it is not 
shown. that the railroad company was negli- 
gent in starting a fire upon its right of way, 
there can be no recovery for its failure to ex- 
tinguish the fire, where it had spread beyond 
the right of way before it was first discov- 
ered.—Louisville & N. R. Co. v. Haggard, Ky., 
170. 8S. W. 956. 


96. Rape—Corroboration. — An _ instruction 
that if prosecutrix told her mother and others 
of the assault at the earliest opportunity this 
would corroborate her testimony was not er- 
roneous.—State v. Ellison, N. M., 144 Pac. 10. 


97. Presumption.—In a _ prosecution for 
having intercourse with a.girl under the age of 
consent, where the girl gave birth to a child, 
that the child had red hair like accused held to 
warrant the presumption that accused was its 
father.—Ross v. State, Tenn., 170 S. W. 1026. 

98. Receivers—Intervention.—Where a _ ten- 
ant corporation was in the hands of receivers 
appointed by the federal court, the landlord’s 
application to sue in ejectment would be denied 
pending possession by the receivers, except that 
it might sue the tenant alone, subject to the 
receivers’ right to intervene and stay the ac- 
tion during their possession.—Odell v. H. Bat- 
terman Co., U. S. D. C., 217 Fed. 305. 

99. Release—Burden of Proof.—Where a pas- 
senger injured in a railroad wreck executed a 
release, the burden is upon her administrator 
suing for her injuries to show that the release 
was obtained when the passenger was not in a 
condition to contract, and that it was procured 
by fraud.—Lamden v. St. Louis Southwestern 
Ry. Co., Ark., 170 S. W. 1001. 

100. Removal of Causes—Nominal Parties.— 
In an action against a foreign street railway 
company and two resident servants, against 
whom substantial relief was demanded, that 
they were designated by fictitious names, and 
not served, did not render them nominal parties, 
so as to entitle the corporate defendant to re- 
moval.—Grisso v. Butte Electric Ry. Co., U. S. 
D. C., 217 Fed. 422. 

101. Sales—Rescission.—A buyer entitled to 
rescind for breach of warranty of quality must 
put the seller in substantially the same position 
that he occupied before the contract, and it is 
not sufficient for the buyer to offer to return 
goods or to notify the seller that he holds them 
subject to his order.—Stevens Tank Tower 
Co. v. Berlins Mills Co., Me., 92 Atl. 180. 

102. States—Suit Against.—A suit against the 
board of prison commissioners to enforce com- 
pliance with a contract for the leasing of con- 
victs is not a suit against the state, and may be 
maintained, though no provision has been made 
for such suits, as is required by Const. § 231, 
in case of suits against the state.—Reliance Mfg. 
ee v. Board of Prison Com’rs, Ky., 170 S. W. 
941. 

103. Street Railroads—Car Under Control.— 
A motorman, whose car was approaching a 
street crossing, and whose vision was obscured 
by an arc light, is bound to have his car under 
his control until it passes the zone of the light 
and he can see travelers.—Glidden v. Bangor Ry. 
& Blectric Co., Me., 92 Atl. 185. 

104. Proximate Cause.—Where a street car 
is negligently run against a horse at a street 




















person in the street, the negligence of the per- 
son operating the car is the proximate cause of 
the injury.—Columbus R. Co. v. Newsome, Ga., 
83 S. EB. 506 

105. Taxation—Personal Liability——Under the 
Nebraska law, real property only is liable for 
the taxes assessed upon it, and the owner is not 
personally liable therefor; but personal taxes 
assessed are personal obligations of the owner, 
though he is not subject to suit therefor.—Mid- 
land Guaranty & Trust Co. v. Douglas County, 
U. S. C. C. A., 217 Fed. 358. 

106. Vendor and Purchaser—Ability to Per- 
form.—A vendor, to recover the purchase price, 
need not at the date of the contract be able to 
convey such title as he contracts to convey, al- 
though he must be able to do so at the time for 
performance.—Mundy’s -Ex’rs v. Garland, Va., 
83 S. E. 491. 

107.——_Marketable Title—A contract to fur- 
nish an abstract showing a marketable title is 
not complied with by presenting one showing 
by affidavit only that the fee title, which appears 
to be outstanding, has been divested by adverse 
possession.—Beeler v. Sims, Kan., 144 Pac. 237. 

108. Wiéills—Coercion.—The existence of a 
meretricious relation between testator and the 
principal beneficiary under his will is not of it- 
self sufficient evidence of coercion or restraint 
in the making of the will to invalidate it.—In 
re Cressman’s Estate, Pa., 92 Atl. 204. 

109. Estoppel—That a legatee accepts a 
small bequest, when ignorant of the facts and 
her rights, will not estop her from suing to set 
aside the will, where her petition tenders back 
the bequest, with interest.—Dreisbach v. Spring, 
Kan., 144 Pac. 195. 

110. Sale and Reinvestment.—Authority of 
testator’s widow to “use and manage” his es- 
tate as long as he remained unmarried, and to 
sell the real property and invest the proceeds, 
held only to authorize such sale for reinvest- 
ment; the widow taking a life estate, so that on 
her death the property passed to testator’s chil- 
dren unincumbered by any claim for the widow’s 
support.—Mason v. Tuell, Ky., 170 S. W. 950. 

111. Witnesses—Competency.—aA wife is com- 
petent in an action on a fire policy, issued to her 
husband, the suit being by her as his adminis- 
tratrix, to testify to any facts coming to her 
knowledge aside from and despite the marital 
relation.—North River Ins. Co. v. Walker, Ky., 
170 S. W. 983. 

112. Competency.—In a buyer’s action for 
damages from being induced by fraud to pur- 
chase worthless bank stock, a person connected 
with the office of the solicitor general who as- 
sisted in securing an indictment on plaintiff's 
testimony against a third person for selling 
plaintiff the stock, held not incompetent as a 
witness by reason of any confidential relation 
existing between him and plaintiff.—Fite v. Ben- 
nett, Ga., 83 S. E. 515. 

113.—Cross-Examination.—Where defendants, 
on cross-examination of a witness for plaintiff, 
brought out part of a conversation, the entire 
conversation may be brought out on re-exam- 
ination, even though it consisted of self-serving 
declarations on the part of plaintiff.—Mann Vv. 
Weiss, Mo., 170 S. W. 355. 

114.—Severance.—While the court may prop- 
erly, upon request of counsel, advise a witness 
as to his privilege, it is error, where accused’s 
co-defendant, who had been granted a sever- 
ance, was called by accused, to sustain an ob- 
iection to the calling of the witness made by 
counsel retained by the co-defendant to repre- 
sent him on his trial—Brown v. State, Miss., 66 
So. 288. 

115. Work and Labor—Attorney.—An attor- 
ney may recover on a quantum meruit for addi- 
tional services not contemplated by the parties 
when the contract of employment was made.— 
Cc. T. Patterson Co. v. Port Barre Lumber Co., 
La., 66 So. 418. 














116. Quantum Meruit. — The existence 
of an antecedent contract to perform labor 
not preclude the maintenance of a 


does 
suit on account of labor performed under the 


contract, in the absence of an express stipula- 





tion as to the value of the premises.—Cooney V. 
i Foote, Ga., 83 S. E. 896. 


intersection, and the horse is hurled against a 
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